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OPINION

OnJune 30, 1998, the appellant, Joseph T. Faulkner, also known as* Jerry Faulkner,” entered
guilty pleas to one count of aggravated rape and three counts of aggravaed robbery in the Shelby
County Criminal Court. The negotiated plea agreement provided that the appellant would serve an
effective twenty-five year sentence' to be served concurrently with his federal sentence imposed
pursuant to his guilty plea under federal indictment No. CR-97-20098-G.> The judgment forms
reflect that the appellant’ s state sentences were “to be served in federal custody.” The appellant is
currently serving a TDOC sentence at the Hardeman County Correctional Fecility, astate fecility.
He has never been released to federal custody.

Relying upon the fact that he remainsin state custody, the appellant filed a petition for post-
conviction relief aleging that his guilty pleas were not knowingly and voluntarily entered. He
argues, in effect, that his bargained for concurrent state and federal sentences have become
consecutive by the federal government’s refusal to accept him into their custody. The post-
conviction court denied the appellant relief, finding that the appellant “ has presented no evidence
to support [his] allegaion” that “the State refused to release him to federal authoritiesor that federal
authoritiesin fact requested the State to release himto their custody.” The court further found that
“the State has no authority under the Supremacy Clause of the Federal Constitution toeither require
federal authoritiesto takepossession of Petitioner or guarantee Petitioner’ s sentence will be served
in federal custody.” The appellant now appeds these findings

The record before us demonstrates that the appellant’s pleas were not knowingly and
voluntarily entered. Thus, the appellant is entitled to post-conviction relief from his 1998
convictions. Accordingly, we reverse the judgment of the post-conviction court and remand to the
Shelby County Criminal Court for further proceed ngs.

Background

At the hearing on the petition for post-conviction relief, both the appellant and trial counsel
testified that the intent of the plea agreement was to permit the appellant to serve his state time
concurrent with hisfederal timein federal custody. Defense counsel explained that the state cases
were continued in order to ensure that the appellant’ s federal case would be disposed of first, thus,
ensuring that the state sentences would be served concurrently with the federal sentence. The
appellant stated that, although he wasbriefly transferred to federal custody, the correctional officials

lThe pleaagreement provided that the appellant would rece veasentence of twenty-fiveyearsfor the conviction
of aggravated rape and ten years for each count of aggravated robbery.

2A Ithough not reveal ed in the technical record, the transcript of the post-conviction evidentiary hearingindicates
thatthe federal indi ctment charged the appellant with several bank robberies. Thetranscriptfurther reveal sthat, pursuant
to his subsequent pleato these charges, theappellantreceived* about the same amountof time as hegot in the state case,”
which resulted in an effective twenty-five year sentence for both state and federal convictions.
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refused to accept him as a federal prisoner and he was returned to state custody. Defense counsel
corroborated the appe lant’s testimony that he remai ned in state custody.

Analysis

A tria court’ s findings of fact in a post-conviction hearing are conclusive on appeal unless
the evidence in the record preponderates againg those findings. See Henley v. Stae, 960 S.\W.2d
572, 578-579 (Tenn. 1997); Clenny v. State, 576 SW.2d 12, 14 (Tenn. Crim. App. 1978), cert.
denied, 441 U.S. 947,99 S.Ct. 21780 (1979). The appellant asserts and the State concedes that the
evidence at the post-convidion hearing pregponderates against the post-conviction court’ s findings.
Furthermore, both parties agree that the decision of this court in Derrick E. Means v. State, No.
02C01-9707-CR-00248 (Tenn. Crim. App. at Jackson, Aug. 13, 1998) (per curiam), controls the
outcome of this proceeding.

InDerrick E. Meansv. State this court was presented with circumstancesvirtually identical
to those presently before this pand. Asin the present case, Defendant Means entered guilty pleas
pursuant to a negotiated plea agreement which provided that al of Defendant Means' sentences
would be served concurrently with one another and concurrently with a prior federal sentence.
Derrick E. Means v. State, No. 02C01-9707-CR-00248. The agreement further provided that his
sentences were to be served in federal custody. Federal authorities subsequently refused to accept
Defendant M eansinto federal custody to commenceserviceof hissentences? 1d. Defendant Means
later filed a petition for post-convictionrelief in state court attacking the validity of hisguilty pleas
and the effectiveness of trial counsel. 1d. Thiscourt found that the record clearly established that
the terms of Defendant Means' plea agreement had not been fulfilled and that had he known these
termswould not have been fulfilled, he would not have pled guilty to the terms offered. Derrick E.
Meansv. State, No. 02C01-9707-CR-00248. In so concluding, thiscourt held that, because trial
counsel had a duty to investigate and determinewhether the terms of the plea agreement could be
satisfied before recommending the plea to the defendant, counsel’s representation was
congtitutionally deficient. Derrick E. Meansv. State, No. 02C01-9707-CR-00248.

Voluntariness of Guilty Pleas

A recognized corollary to the principle that a guilty plea must be shown to have been
intelligently and voluntarily entered istheruethat if the pleaisbased on apleabargain whichis not
fulfilled or isunfulfillable, then the guilty plea cannot stand. Brady v. United States, 397 U.S. 742,
755, 90 S.Ct. 1463, 1472 (1970). See also Santobello v. New York, 404 U.S. 257, 92 S.Ct. 495
(2971) (quilty pleais void even though breach of agreement is inadvertent). Representations by
defense counsel, the State prosecutor or the court, though made in good faith, are not acceptable if
the representations are false. See Correale v. United States, 479 F.2d 944, 947 (1* Cir. 1973).
Indeed, ignorance of the law, where that ignorance results in the imposition of an illegal sentence,

3, . . . .
Asin the present case and as noted by the prior panel of this court, the refusal to honor the negotiated plea
agreement results in the service of consecutive and not concurrent sentences.
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isnot an excuse that will serveto validate apleaagreement. See, e.q., Cohen v. United States, 593
F.2d 766 (6™ Cir. 1979).

Although the intent of the parties to the plea agreement was that the appellant’ s sentences
would run concurrently with the federal sentence, subsequent action by federd authoritiesrendered
the plea agreement incapable of enforcement. TheState fulfilled, tothe extent that it could, its end
of thebargain. Moreover, the statetrial court waswithout authority to enforce the intent of the plea
agreement. As noted by this court in Derrick E. Meansv. State, although

[t]he Tennessee Rules of Criminal Procedure do provide for concurrent service of

state and federal sentencesif expliatly ordered by thetrid court, Tenn. R. Crim. P.

32; State v. Graham, 544 SW.2d 921, 922 (Tenn. Crim. App. 1976), . . . The

implementation of concurrent state and federal sentences has proven to bedifficult.

... Thepractical problemswith therule are asaresult of dual sovereignty. Neither

sovereign controls the other’ s proceedings. . . .

Derrick Means v. State No. 02C01-9707-CR-00248 (internal citations omitted). “There is also
absolutely no indication of record that the United States played any part in fashioning [the
appellant's] Tennessee plea bargain or sentence. Absent this, federal prison officials are under no
obligation to take state prisonersinto custody until released from the state sentence.” United States
v. Derrick Eugene Means, 124 F.3d 201, No. 97-5316 (6™ Cir. (Tenn.) Sept. 19, 1997) (citing see,
e.0., Bloomgrenv. Belaski, 948 F.2d 688, 691 (10th Cir.1991); Del Guzzi v. United States, 980 F.2d
1269, 1271 (9th Cir.1992) (per curiam)).

Where a promise embodied in a plea agreement cannot be legdly performed by the paties,
the voluntariness of the plea will be affected since the plea bargain agreement is the direct
inducement for the guilty plea. There can belittle doubt that aguilty pleaentered pursuant to aplea
bargain that promises a concurrent sentence must be set aside wherethe promise of concurrency is
not fulfilled. Concurrency of sentencesisavaluableagreement which, if not performed aspromised,
resultsin an involuntary plea. Although the prosecution and defense counsel may not have been
fully aware of the contingent nature of the pleabargain, the parties’ ignorancedoes not diminish the
fact that the plea was entered based on a promise of concurrency that could not be fulfilled by the
State. Accordingly, we conclude tha the appellant’ s pleas in the presant case were not knowingly
and voluntarily entered.

I neffective Assistance of Counsel

Whereaguilty pleaisbrought about by apromisethat islegallyimpossibleto fulfill, not only
hasthe prosecution failed in itsduty, but defense counsel hasrendered incompetent advice by failing
to investigate and determine whether the terms of the plea agreement could be satisfied before
recommending the pleato his or her client. See generally Hill v. L ockhart, 474 U.S.52, 106 S.Ct.
366 (1985) (involuntary guilty pleas resulting from erroneous or negligent advice by counsel). See,
€., Derrick E. Meansv. State, No. 02C01-9707-CR-00248. The representations by counsel inthe
present case were directly related to the appellant’ s acceptance of the pleabargainand his pleading
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guilty. Thus, we find that, but for counsel’s negligent advice regarding the plea agreement, the
appellant would not have entered the plea and would have insisted on going to trial. See Hill v.
Lockhart, 474 U.S. at 59, 106 S.Ct. at 370; seealsoWaltonv. State, 966 S.W.2d 54, 55 (Tenn. Crim.
App. 1997).

Relief

Considering the anal ogous circumstances presently beforethis court with thosepresentedin
Derrick E. Meansv. State, No. 02C01-9707-CR-00248, and finding no grounds to depart from this
court’s sound reasoning in that decision, we adopt this court’s holding in Derrick E. Means, in
determining what relief should be granted inthe present case. In Derrick E. Means v. State, this
court suggested severa aternative forms of relief. In doing so, the court advised:

Fashioning relief for the petitioner will take the combined good faith efforts of all
involved. The partiesarefirst encouraged to make every effort to fulfill the intent of
the pleabargain. Specific performance may, however, be impossible to effectuate.
Both defense counsd and thedistrict attorney’ soffice, whiletaking stepsto preserve
the integrity of the state sentence, should contact federal authorities and determine
whether the federal authorities would be willing to accept the petitioner for his
federal sentence.

If specific performance is an impossibility, the parties should enter into new plea
negotiations taking into account the intentions of the failed plea agreement. The
agreement failed through nofault of thepetitioner. Inour view, pleanegotiationsand
sentencing should take into account the time the petitioner has served in prison and
in the county jail. If these avenues do not provide a satisfactory resolution, the
petitioner may be allowed to withdraw his guilty pleas altogether and face trid.

Derrick E. Meansv. State, No. 02C01-9707-CR-00248 (emphasisin original).

Finding that therecord preponderatesagai nst the post-convi ction court’ sfindings, wereverse
and remand for proceedings consistent with the avenues of relief proposed by this court in Derrick
E. Meansv. State No. 02C01-9707-CR-00248, and adopted by this panel.

DAVID G. HAYES, JUDGE



